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Case File: A-49-16 

Board of Adjustment  
Case Report   
 
 

 
 
 Case File: A-49-16 
 
 Property Address: 4610 Joyner Place 
 
 Property Owner: Kenneth and Ann Gray 
 
 Project Contact: Kenneth Gray 
  
      Nature of Case:  A request for a 7.82’ front yard setback variance to legalize the existing house, a 

15.6’ front yard setback variance pursuant to Section 2.2.1 of the Part 10A 
Unified Development Ordinance and a Special Use Permit to expand the house 
by 15%, pursuant to Sections 5.4.3.A.3. and 10.3.6. of the Part 10A Unified 
Development Ordinance to allow for an expansion of the existing detached house 
that results in a 34.4’ front yard setback on a .78 acre property zoned 
Residential-4 and Neighborhood Conservation Overlay District.  

 
 
4610 Joyner Place – Location Map 
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 To BOA: 5-9-16 
 
 Staff Coordinator: Eric S. Hodge, AICP 
 
 
 
             ZONING 
 DISTRICTS: Residential-4 and Neighborhood Conservation Overlay District (Brookhaven – 

South District) 
 
 

 
 
4610 Joyner Place – Zoning Map 
 

 
VARIANCE STANDARDS:  In accordance with UDO §10.2.10 Variance, before a variance request is  
         granted, the Board of Adjustment shall show all of the following:   
 
  1.   Unnecessary hardship would result from the strict application of the    
        ordinance.  It shall not be necessary to demonstrate that, in the 
         absence of the variance, no reasonable use can be made of the 
        property.   
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2. The hardship results from conditions that are peculiar to the property, 

such as location, size or topography.  Hardships resulting from 

personal circumstances, as well as hardships resulting from conditions 

that are common to the neighborhood or the general public, may not be 

the basis for granting a variance.   
 

3. The hardship did not result from actions taken by the applicant or the 

property owner.  The act of purchasing property with knowledge that 

circumstances exist that may justify the granting of a variance shall not 

be regarded as a self-created hardship. 

 

4. The requested variance is consistent with the spirit, purpose and intent 

of the ordinance, such that public safety is secured and substantial 

justice is achieved. 
   
Setback Standards: The subject property is zoned Residential-4 and -NCOD  
 
   
  R-4:  Yard Type Minimum Setback  
  Primary Street 20’  
 
  Side Street 15’ 
 
  Side 10’ 
 
  Sum of Sides 20’ 
 
  Rear 30’ 
     
                                      
  Neighborhood Conservation Overlay District:  Brookhaven Neighborhood 
 
  a. South District (south of Millbrook Road)  
   
  i. Minimum lot size: 20,000 square feet.  
   
  ii. Lot width at the building setback line:  Minimum of 100’. 
 
  iii. Front yard setback:  Minimum of 50 feet.. 
   
  iv. Maximum building height:  2½ Stories.  
  
Sec. 5.4.3. Neighborhood Conservation District (-NCOD) 
 
A.  Applicability 
 
1.  No building structure, street, right-of-way or greenway shall be constructed, moved, altered, changed 
     or increased in size within a –NCOD except in conformity with the regulations contained in this section 
     for the adopted –NCOD.   
 
2.  All lots and structures existing at the time the -NCOD is first applied to the property shall not be 
     deemed nonconforming solely because of this overlay district. 
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3.  All additions, changes, expansions and alterations to existing structures, impervious surfaces  
and uses must comply with the regulations of the –NCOD, unless the Board of Adjustment under 
Sec. 10.3.6. approves the addition, change, expansion or alteration as if the existing structure or 
use were made nonconforming by application of a –NCOD. 
 
Sec. 10.3.6. Special Use Permits for Nonconformities  
 
A. Special Use Permit Required  
All special use permits authorized in this section shall be processed, noticed and heard in accordance 
with Sec. 10.2.9. After the issuance of a special use permit by the Board of Adjustment in accordance 
with Sec. 10.3.6.B., one or more of the following activities can be made to a zoning nonconformity.  
 
1. Repair and maintenance work not authorized by either Sec. 10.3.2.B. or Sec. 10.3.3.C.  
 
2. Fixing and replacing damage and destruction authorized bySec. 10.3.2.G.1. and Sec. 10.3.2.G.3. and  
by Sec. 10.3.3.G.1. and Sec. 10.3.3.G.3.  
 
3. The expansion, extension or alteration of a nonconforming use or vehicular surfaces serving a  
nonconforming use (including nonconforming principal use parking facilities) when all of the following are 
met:  
 
a. The expansion, extension or alteration complies with all requirements of this UDO including but not 
limited to: height, bulk, setback, off-street parking, impervious surface coverage and access.  
 
b. The expansion, of a nonconforming use does not, singularly or collectively, exceed 25% of the total 
gross area occupied by the original nonconforming use. If the original nonconforming use occupied a 
portion of a building and that building has not been enlarged since the establishment of the 
nonconformity, that original nonconforming use may be extended beyond 25% within the interior portions 
of the building.  
 
4. The change of an existing nonconforming use to another nonconforming use provided that all of the  
following are met:  
 
a. The use will have no greater adverse affect on the surrounding property in terms of automobile or truck 
traffic, on-street parking, noise, stormwater, vibration and hours of nighttime operation than the existing 
use.  
 
b. Any change to a limited use or special use complies with applicable requirements of Chapter 6. Use  
Regulations.  
 
c. The proposed substitute nonconforming use is allowed in the zoning district of the highest classification  
in which the existing nonconforming use would be a conforming use. The determination of the 
classification of the use shall be based on Planning and Development Officer.  
 
d. Once a nonconforming use is changed to a higher classification, it may not thereafter be changed to a  
nonconforming use of a lower classification, including a change back to the original nonconforming use.  
 
e. The substitution of a nonconforming impervious surface for another, the replacement of a substandard  
nonconforming manufactured home and the change of use of a nonconforming use to a conforming use  
may all be done without a special use permit from the Board of Adjustment if the applicable provisions of  
Sec. 10.3.5., Sec. 10.3.3.E., Sec. 10.3.2.B. andSec. 10.3.3.B. are met.  
 
5. The relocation onto its same premise of either a nonconformity or a nonconforming private access  
point, is allowed; provided the relocation reduces the extent of the nonconformity and more closely 
conforms to the standards contained in this UDO.  
 
6. The expansion, change, addition and alteration of a building or use which fails to comply with the 
regulations of a -TOD, -NCOD, -MPOD, CM District; provided all of the following are met:  
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a. The expansion does not, singularly or collectively, exceed 25% of the total gross floor area of  
the building or use existing at the time the zoning district regulations was first applied to the 
property.  
 
b. The building or use existed at the time the zoning district regulations were applied to the property.  
 
c. The proposed activity complies with all requirements and regulations of this UDO other than the zoning  
district regulations. 
 
B. Showings for Granting Special Use Permit for Nonconformities  
 
1. Before a request for the special use permit is granted, the Board of Adjustment must show that all of  
the following are met:  
 
a. The applicable standards of this section have been met;  
 
b. All of the showings of Sec. 10.2.9.E. have been met; and  
 
c. The requested repair, reconstruction, expansion, change of use to a different nonconforming use or 
relocation will not be injurious to property or improvements in the affected area 
 
 2. In acting upon a petition for a special use permit, the Board cannot order the discontinuance or  
termination of the nonconformity.  
 
3. If a special use petition is denied, the continuation of the nonconformity and the activities allowed  
In Sec. 10.3.2. and Sec. 10.3.3. without a special use permit is still allowed unless otherwise prohibited by  
law. This policy is adopted to encourage the owners of nonconformities to apply for special use permits to  
improve and bring into conformance to the extent possible their property. 
 
Sec. 10.2.9.E. Showings 
 
Before a Special Use Permit request is granted, the Board of Adjustment shall show that all of the 
Following are met:   
  
1. The proposed use complies with all applicable provisions of this UDO unless otherwise 
    expressly modified in accordance with this UDO;  
 
2. The proposed use is allowed as a special use in the respective zoning district (see Chapter 6. 
    Use Regulations);  
 
3. The proposed use complies with any specific use standard listed in Chapter 6. Use Regulations  
    without the granting of any variance to the specific use standard;  
 
4. The proposed use is compatible with adjacent uses in terms of location, scale, site design,  
    hours of operation and operating characteristics;  
 
5. Any adverse impacts resulting from the proposed use in the affected area will be effectively 
    mitigated or offset or the special use is denied;  
 
6. Access with respect to pedestrian, bicycle and automotive safety, traffic flow and emergency 
    service is adequate;  
 
7. Signage is suitable and appropriate; and  
 
8. Any appropriate dedications of streets and utilities to the public will be made prior to the  
    issuance of a building permit.  
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